STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PALM BEACH COUNTY SCHOCL BOARD,

Petitioner,

W LLI AM FOX,

)
)
)
VS. ) Case No. 01-2038
)
)
)
Respondent . )

)

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on Septenber 12, 2001, via video teleconference, with the
parti es appearing in Wst Pal mBeach, Florida, before Patricia
Hart Mal ono, a dul y-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings, who was present in
Tal | ahassee, Florida; on Septenber 26, 2001, in West Pal m Beach,
Florida; on October 11, 2001, in Wst Pal mBeach, Florida, via
vi deo tel econference with Judge Malono in Tall ahassee, Florida;
and on March 20, 2002, in West Pal m Beach, Florida, via
t el ephone conference, with Judge Malono presiding in
Tal | ahassee, Fl orida.

APPEARANCES

For Petitioner: Alan M Aronson, Esquire
Pal m Beach County School Board
3318 Forest Hill Boul evard, Suite G 302
West Pal m Beach, Florida 33406



For Respondent: Lawence M Fuchs, Esquire
Fuchs & Jones, P.A
590 Royal Pal m Beach Boul evard
Royal Pal m Beach, Florida 33411

STATEMENT OF THE | SSUE

Whet her the Petitioner's decision to suspend the Respondent
wi t hout pay for a period of five working days shoul d be
sust ai ned.?

PRELI M NARY STATEMENT

In a Notice of Suspension Wthout Pay dated May 8, 2001,
t he Superintendent of the Pal m Beach County school system
("Superintendent”) notified WIIliam Fox that he was recomrendi ng
to the Pal m Beach County School Board ("School Board") that, at
its May 16, 2001, neeting, M. Fox be suspended w thout pay from
his position as a teacher for a period of five working days,
begi nni ng May 17, 2001, and ending May 23, 2001. The grounds
for the recommendation were stated in the notice as follows:
"On or about Decenber 19, 2000, you used inappropriate |anguage
with students and parents. On March 28, 2000, you received a
Witten Reprimand for making inappropriate comments to
students."

In an Adm ni strative Conplaint dated May 23, 2001, the
Superintendent alleged the follow ng factual basis for the

suspensi on recomrendat i on:



7. On or about Decenber 19 through 20,

2000, Respondent used inappropriate | anguage
and rmade i nappropriate conments towards
students and parents.

8. Language and comments included but were
not limted to the Respondent swearing at
students and parents, calling students
"jack-asses", and telling a parent he would
"see her son at his funeral.”

9. On March 28, 2000, Respondent received a
Witten Reprimand for having made siml ar

i nappropriate comments to students and
parents.

The Superintendent alleged as the |egal basis for the
adm ni strative charges the foll ow ng:

10. Pursuant to Florida 6B-1.001(3),
Fl ori da Adm ni strati ve Code, Code of Ethics
of the Education Profession in Florida:

(3) Aware of the inportance of
mai nt ai ni ng the respect and
confidence of one's coll eague, of
students, of parents, and of other
menbers of the comunity, the
educator strives to achi eve and
sustai n the hi ghest degree of
et hi cal conduct.

11. Just cause exists for the requested

relief pursuant to Fla. Stat. 8§231. 36;

Article Il, Section M of The Collective

Bar gai ni ng Agreenent between the School

District and The C assroom Teachers

Associ ation; and School Board Policy 3.27.
In addition, in the introductory paragraph of the Admi nistrative
Conplaint, it was alleged that M. Fox al so viol ated
Rul es 6B-1.006 and 6B-4.009(6), Florida Admnistrative Code.

M. Fox tinely requested an adm nistrative hearing, and the



School Board transmtted this matter to the Division of
Adm ni strative Hearings for assignment of an admnistrative |aw
j udge.

Pursuant to notice, the final hearing was convened on
Septenber 12, 2001. The School Board presented the testinony of
the followi ng witnesses: B.W, a forner student of M. Fox;
L.G, B.Ws nother; Anthony Rochon, a Crisis Intervention
Teacher at Jefferson Davis Community M ddl e School ("Jefferson
Davi s"); Todd Smth, assistant principal for the sixth grade at
Jefferson Davis; Oiver Johnson, a conpliance adm nistrator for
t he School Board; and Paul LaChance, Director of the School
Board's Departnment of Professional Standards. Petitioner's
Exhibits 1 through 7 were offered and received into evidence.
Petitioner's Exhibit 1 is the investigative file conpiled by
M . Johnson, the School Board's investigator in this case.

Al t hough the School Board presented sufficient testinony to
establish that the report is a business record, see

Section 90.803(6), Florida Statutes, this exhibit was received
subject to a hearsay objection with respect to the hearsay
statenents contained in the report. See Section 120.57(1)(c),
Fl ori da Stat utes.

At the beginning of the final hearing on Septenber 12,
2001, counsel for the School Board indicated that student S. M

and his nother MM who had been subpoenaed to testify as



wi t nesses for the School Board, could not be present at the
hearing. Counsel for the School Board requested that the
hearing be continued to allow himto present the testinony of
these two wi tnesses. Counsel for M. Fox indicated that M. Fox
did not wish to present any evidence until the School Board had
presented its case in its entirety. A continuation of the
heari ng was, therefore, schedul ed for Septenber 26, 2001.

The hearing on Septenber 26, 2001, was schedul ed to begin
at 8:30 a.m, but counsel for the School Board informed the
undersi gned that, although new subpoenas for S M and M M
commandi ng their presence on Septenber 26, 2001, at 8:30 a.m
had been served, they had not yet appeared. At approximtely
9:00 a. m, counsel for the School Board tel ephoned MM, who
told himthat, because of a fam |y energency, neither she nor
her son could appear to testify that day. Counsel for the
School Board indicated that these were very inportant wtnesses
and that he had been instructed to request another continuance
of the hearing so that he could present their testinony. The
request was granted over the objections of counsel for M. Fox,
and a second continuation of the hearing was schedul ed for
Cctober 11, 2001. Counsel for the School Board was advi sed by
t he undersi gned that he should consider going to circuit court

to enforce the subpoenas and that the hearing would not be



continued for athird time should S M and MM fail to appear
on Cctober 11, 2001.

After the hearing was convened on October 11, 2001, counse
for the School Board stated that he had been directed not to go
to circuit court to enforce the subpoenas for S M and MM He
stated that he had again served subpoenas on them that he had
t el ephoned MM on the norning of Cctober 10, 2001, and was
assured that she and her son woul d appear; however, when counse
for the School Board spoke with MM on the afternoon of
Cct ober 10, 2001, she assured himthat, regardless of any |ega
obl i gati on she m ght have under the subpoenas, she and her son
woul d not appear at the hearing.

Counsel for the School Board stated that he did not believe
he had sufficient evidence to sustain the charges and that he
woul d work with counsel for M. Fox to craft a settlenent
agreenment that would include dismssal of the Administrative
Conpl aint wth prejudice and would include provisions to nake
M. Fox whole with respect to back pay. Counsel for the School
Board stated that he believed this could be acconplished in tine
to put the matter on the agenda for the School Board's
Novenber 2001, neeting. The case was, therefore, placed in
abeyance pendi ng action by the School Board on a settlenent

agreenent.



In a status report dated January 3, 2002, counsel for the
School Board advised that a Settl enent Agreenent and Genera
Rel ease was negotiated and signed by M. Fox and that the
agreenment woul d be presented to the School Board at its
February 20, 2002, neeting. In a status report dated March 5,
2002, counsel for the School Board advised that the matter had
not been placed on the agenda for the February neeting. During
a tel ephone conference held on March 7, 2002, the undersigned
was advi sed that the School Board did not intend to take any
action on the settlenent agreenent.

A third continuation of the hearing was schedul ed for
March 20, 2002. At the hearing on March 20, 2002, the School
Board rested its case. M. Fox testified on his own behal f but
of fered no exhibits into evidence.

The final volunme of the four-volune transcript of the
proceedi ngs was filed with the D vision of Adm nistrative
Hearings on April 1, 2002, and the School Board tinely filed its
proposed findings of fact and concl usi ons of |aw, which has been
considered in the preparation of this Recommended Order.

M. Fox did not file any post-hearing subm ssion.

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence presented at the
final hearing and on the entire record of this proceeding, the

follow ng findings of fact are nade:



1. The School Board is a duly-constituted school board
charged with the duty to operate, control, and supervise al
free public schools within the School District of Mam -Dade
County, Florida. Article I X, Florida Constitution;

Section 230.03, Florida Statutes.

2. M. Fox is a teacher of enotionally handi capped
students who has been enpl oyed by the School Board for
approximately 27 years and has taught at Jefferson Davis for the
past 23 years. He is enployed by the School Board under a
continui ng contract.

3. On March 28, 2000, M. Fox was issued a written
reprimand by the Director of the School Board' s Departnent of
Enpl oyee Rel ati ons for making inappropriate coments to
st udents.

4. During the 2000- 2001 school year, M. Fox taught a
si xth grade cl ass conposed of six to eight enptionally
handi capped students, sone of whom had behavioral problens. The
students in the class were between 11 and 12 years of age.

5. B.W was a student in M. Fox's class fromthe first
part of Novenber 2000 until he was transferred in the spring to
anot her class for enotionally handi capped students.? B.W
testified that M. Fox cussed in class, using words |ike "dam"
and "asshole,” and saying things |ike "quit your bitching."

B.W testified that he "believed" he overheard M. Fox say



“fuck” in a conversation with another teacher about restaurants
and cars. B.W agreed when counsel for the School Board asked
himif M. Fox ever told him another student in the class, to
"shut the hell up."® B.W recalled that, when M. Fox was
talking to a girl in the class who had been fighting, he
overheard M. Fox tell her, in response to sonething that she
said to him that he would see her at her funeral.* B.W also
testified that some of M. Fox's actions in the classroom
bot hered hi m?®

6. B.W told his nother that M. Fox was being "real

rude, "8

and he conplained to her about M. Fox al nbst every day.

7. L.G, BW's nother, testified that B.W conplained to
her about M. Fox. B.W told her that, one tinme, M. Fox told
himto "shut the hell up."’” B.W also told her that M. Fox used
the "f- word" to a teacher, and B.W told her that M. Fox "said
the word, damm, one time."® B.W also told her that M. Fox told
himto "sit back down in the damm seat."? Wen B.W told her
these things, L.G testified that she would contact Todd Smth
and Ant hony Rochon at Jefferson Davis; she spoke with them
weekl y.

8. L.G testified that she had witten in B.W's agenda
book that M. Fox should correspond with her or call her on the

tel ephone if there were a problemwith B.W According to L. G,

M. Fox called her at work one day and told her that he had a



problemwith BBW L.G went to the school imrediately and went
into the classroomto help her son. L.G testified that M. Fox
was rude to her on this occasion because he told her in a gruff
voice: "'Tell himto do that page there.'"!°

9. L.G also testified that M. Fox tel ephoned her to talk
about B. W not doing his work and bei ng obnoxi ous in class.

L.G testified that M. Fox was rude and unprofessional during
t hese conversations; he was "very short" with her and once told
her that B.W "wouldn't do his dam work."??

10. The 2000- 2001 school year was Ant hony Rochon's first
year as the Crisis Intervention Teacher at Jefferson Davis. His
job is to assist the special education teachers with students
who becone overly disruptive in the classroom The students are
removed fromthe classroomand sent to himfor counseling. 1In
many cases, the students are very angry when they conme into his
of fice; M. Rochon nust sonetines send the student hone because
he or she cannot be cal ned down, but, other tines, the student
stays with M. Rochon the entire day or returns to the
cl assroom

11. At unspecified tinmes during the 2000- 2001 school year,
M . Rochon received conplaints regarding M. Fox's comments and
actions in the classroom These conplaints cane primarily from
four male students, including B.W and S.M, although other

students in M. Fox's class would occasionally conpl ain.
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M . Rochon received nore conplaints fromthe students in
M. Fox's class than he did with respect to the other two
cl asses for the enotionally handi capped at Jefferson Davis.

12. M. Rochon could not renenber during his testinony
specifically what each student said about M. Fox, but he thinks
that B.W may have said that M. Fox cursed at him "or sonething
li ke that."'?

13. Wth respect to the other conplaints, M. Rochon
recalled that "[s]onme [students] would say he cursed at them
used profanity. Some would say he made derogatory renarks about
their intelligence. And those were basically their major
conplaints. Yelled at them"'® Sone students conplained to
M. Rochon that M. Fox called themstupid or yelled at them
told themthat they were not wanted in the class and "shoul d be
somewhere el se. "'

14. In nost cases, M. Rochon would talk to the student
and di scover that the student had been angry and m sinterpreted
what M. Fox said. 1In a few cases, the student would not tell
hi m what the probl em was but woul d becone upset and woul d refuse
to return to the classroom M. Rochon would refer these cases
to Todd Smith, the assistant principal for the sixth grade.

15. M. Rochon also received conplaints fromthe nothers
of three of the four nale students, including B.W's nother and

SSM's nother. L.G, B.W's nother, conplained to M. Rochon
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t hat her son conplained to her about things that M. Fox said to
him and L.G conplained that M. Fox was rude to her. MM,
S.M's nother, conplained to M. Rochon that M. Fox hung up on
her and was rude to her "or sonething"” and that she received
"excessi ve phone calls or sonething from M. Fox about things
her child was doing in class."'®

16. M. Rochon has no records of the conplaints he
received from students or parents, and he does not know whet her
t he accusati ons against M. Fox were true

17. M. Fox frequently sent both BBW and SSM to
M. Rochon for intervention. B.W was sent to M. Rochon two or
three tinmes per week, and S. M was sent nore often than B. W
M . Fox sent both students to M. Rochon for intervention
because they were disrupting his classroom and he coul d not
t each.

18. Sonetimes M. Rochon would go to M. Fox's classroom
to remove BBW or SSM in response to a request from M. Fox for
intervention. M. Fox personally observed B.W "running around
the classroom maybe tal king |loudly or having an argunment with
anot her student and refusing to stop when M. Fox asked him

tO nl6

He personally observed SSM to be "generally . . . loud,
woul d sonetines use profanity. He would | eave the rooma |ot.

M. Fox had to call ne to go find hima lot. He was nore of a

12



vol atile student in the sense that when he becane very angry, he
became very aggressive. "’

19. The 2000- 2001 school year was M. Smith's first year
as the assistant principal for the sixth grade at Jefferson
Davis. In the fall of 2000, M. Smth began receivVving
conpl aints fromstudents about M. Fox's behavior in the
classroom M. Smith also received conplaints fromthe parents
of the four mal e students who conpl ained to M. Rochon,
especially fromthe nothers of BBW and SSM The conplaints
began i n Novenber 2000, at about the tinme B.W was placed in
M. Fox's classroom '®

20. Relevant to the issues herein, L.G, B.W's nother,
conplained to M. Smth that B.W conplained to her that M. Fox
used i nappropri ate | anguage and sone profanity, specifically
"bullshit,” in the classroom MM S M's nother, made simlar
al | egations against M. Fox, and she conplained to M. Smith
that M. Fox nmade sone inappropriate comments and used sone
profanity, but she did not give M. Smth any specifics. L.G
and MM both conplained to M. Smth that M. Fox was
unprofessional in his conversations with them but they did not
gi ve any specific instances of such behavior.

21. At their parents' requests, both BBW and S M were
transferred out of M. Fox's classroom B.W testified that he

asked M. Smth to "get me out of the class because he [ M. Fox]
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was rude, and he woul d make comments to other children which I
t hought were inappropriate, and they bothered ne."!°

22. At about the sane tine, M. Smth discussed the
complaints with M. Fox, and there were no further conplaints
fromparents. Only one student conplained to M. Smth about
M. Fox after M. Smth's conversation with M. Fox.

23. M. Smith turned over the information regarding the
conplaints of L.G and MM to the principal of Jefferson Davis,
and the principal contacted the Personnel Departnent and
referred the matter for investigation.

24. The investigation of M. Fox was assigned to
M. Johnson on January 17, 2001. M. Johnson interviewed S. M,
the alleged "student victim" on February 1, 2001; he
interviewed B.W and two other students in M. Fox's class on
March 13, 2001; and he interviewed a seventh grade student on
April 10, 2001, who had been in M. Fox's class the previous
year. M. Johnson also interviewed S.M's aunt on March 20,
2001, and S.M's nother, MM, on April 10, 2001.2°

25. M. Johnson nade notes during these interviews and
|ater conpiled the notes into summaries of the interviews that
were included in his investigation report. He conpiled sone

ot her docunents in this investigation report, including SM"'s

extensive disciplinary history, the witten reprinmand i ssued to
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M. Fox on March 28, 2000, and M. Fox's evaluations for the
1998- 1999 and 1999-2000 school years. ??

26. M. Johnson presented the investigation report to a
case managenent commttee, which determ ned that there was
probabl e cause to discipline M. Fox and that the appropriate
penalty would be a five-day suspension w thout pay, which would
be progressive discipline because of the witten repri mand of
March 28, 2000.

Sunmary.

27. The School Board presented no evidence that
establishes that M. Fox used inappropriate | anguage or made
i nappropriate comments to students or parents on Decenber 19 or
20, 2000.

28. But even going beyond the limted tine frane all eged
in the Adm nistrative Conpl aint, the evidence is sinply not
gualitatively or quantitatively sufficient to establish clearly
and convincingly that M. Fox nade i nappropriate comments and
used i nappropriate |language in the classroomor to parents.

And, even had the evidence supported a finding that M. Fox had
made i nappropriate coments or used i nappropriate | anguage on
Decenber 19 and 20, 2000, or even during the 2000-2001 school
year, such behavi or does not involve conviction for an act of
noral turpitude, the only specific violation with which M. Fox

i s charged.
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29. The only direct evidence of M. Fox's behavior in the
cl assroomwas the testinony of B.W. The remaining evidence was
ei ther hearsay or hearsay within hearsay: It consisted of the
testinmony of L.G wth respect to B.W's conplaints to her about
M. Fox's comments and | anguage in the classroom the testinony
of M. Rochon and M. Smith with respect to conplaints of
primarily unspecified cooments and | anguage attributed to
M . Fox conveyed to them by students and parents, who reported
only what their children had told them about M. Fox's comments
and | anguage in the classroom and the summaries of the
interviews M. Johnson conducted with a few students and the
aunt and not her of one student.

30. Gven all the facts and circunstances in this case,
including B.W's deneanor as a witness and the use of |eading
guestions to develop his testinony, B.W's testinony is not
sufficiently credible or persuasive of itself to constitute
cl ear and convi nci ng evidence that M. Fox nmade i nappropriate
comment s and used i nappropriate | anguage in his classroom
Furthernore, the hearsay evidence regarding the student
conpl ai nts about M. Fox's |anguage and comments in the
cl assroom which formed the primry body of evidence agai nst
M. Fox, cannot be used to enhance B.W's credibility and is not
sufficiently persuasive, when viewed as suppl enenting or

explaining B.W's testinony, to establish clearly and
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convincingly that M. Fox nade inappropriate conments or used
i nappropriate |language in the classroom 22

31. The only direct evidence of M. Fox's behavior towards
parents is the rather vague testinony of L.G that M. Fox was
unpr of essi onal and rude and that, one tinme, M. Fox used the
word "damm"” in a conversation with her; the other evidence
consisted of the testinony of M. Rochon and M. Smth regarding
the conplaints of two parents and the summaries of interviews
with a student's nother and aunt that were included in the
investigation report. A description of M. Fox's comments as
rude and unprofessional is not sufficiently specific to
establish that his comments were inappropriate, and L.G"'s
testinmony that M. Fox said "dam" in one conversation with her,
even if true, is not sufficient to support a finding that
M. Fox's use of the word was inappropriate, especially given
t he absence in the record of any evidence that the School Board
consi ders inappropriate the use of the word "damm" to a parent.

CONCLUSI ONS OF LAW

32. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of this proceeding and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Florida Statutes (2001).

33. Pursuant to Section 230.23(5)(f), Florida

Statutes (2001), the School Board is authorized to suspend
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nmenbers of the school systenmis instructional personnel in a
manner consistent with the provisions of Chapter 231, Florida
St at ut es.

34. Section 231.36(4), Florida Statutes (2000), provides
in pertinent part:

(c) Any nmenber of the district
adm ni strative or supervisory staff and any
menber of the instructional staff, including
any principal, who is under continuing
contract may be suspended or dism ssed at
any time during the school year; however,
t he charges agai nst himor her nust be based
on inmmorality, msconduct in office,
i nconpet ency, gross insubordination, wllful
negl ect of duty, drunkenness, or conviction
of a crinme involving noral turpitude, as
these terns are defined by rule of the State
Board of Education. Wenever such charges
are nmade agai nst any such enpl oyee of the
di strict school board, the district school
board may suspend such person w thout pay;
but, if the charges are not sustained, he or
she shall be imediately reinstated, and his
or her back salary shall be paid.

35. Article Il, Section M of The Coll ective Bargaining
Agreenent Between the School District of Pal mBeach County,
Fl ori da, and Pal m Beach County C assroom Teachers Associ ati on,
effective July 1, 1999 - June 30, 2002, deals with discipline of
School Board enpl oyees. Section M provides in pertinent part:
1. Wthout the consent of the enpl oyee and
t he Association, disciplinary action may not
be taken agai nst an enpl oyee except for just
cause, and this nust be substantiated by

cl ear and convi nci ng evi dence whi ch supports
t he reconmended di sci plinary action.
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2. Al disciplinary action shall be

governed by applicable statutes and

provi sion of this Agreenent.
Therefore, the School Board bears the burden of proving the
violations alleged in the Adm nistrative Conplaint by clear and

convi nci ng evi dence.

36. In Evans Packing Co. v. Departnent of Agriculture and

Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court explained:

[C] | ear and convi nci ng evi dence
requires that the evidence nust be found to
be credible; the facts to which the
Wi tnesses testify nmust be distinctly
remenbered; the evidence nust be precise and
explicit and the wi tnesses nust be | acking
in confusion as to the facts in issue. The
evi dence must be of such weight that it
produces in the mnd of the trier of fact
the firmbelief of conviction, wthout
hesitancy, as to the truth of the
al | egations sought to be established.
Slomowi tz v. WAl ker, 429 So. 2d 797, 800
(Fla. 4th DCA 1983).

37. Based on the findings of fact herein, the School Board
has failed to prove by clear and convi nci ng evi dence t hat
M. Fox commtted the acts alleged in the Adm nistrative
Compl aint as the factual basis justifying his suspension w thout
pay. However, even if the factual basis for inposing discipline
had been established with the requisite degree of proof, the

School Board failed to allege in the Adm nistrative Conpl ai nt
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any |legal basis for the five-day suspension w thout pay inposed
on M. Fox.

38. The only reference to Section 231.36 in the
Adm ni strative Conplaint was in paragraph 11, in which the
School Board asserted that "[j]ust cause exists for the
requested relief pursuant to Fla. Stat. 8231.36." The
i ntroductory paragraph of the Adm ni strative Conplaint contains
t he nost expansive statenment of the | egal bases for M. Fox's
suspensi on without pay. |In that paragraph, the School Board
al l eges that M. Fox violated Rule 6B-1.001(3), Florida
Admi ni strative Code;?® Rule 6B-1.006, Florida Administrative
Code; and Rul e 6B-4.009(6), Florida Administrative Code.?*

39. Rule 6B-1.001, Florida Adm nistrative Code, is the
Code of Ethics of the Education Profession in Florida.

Rul e 6B-1.006(3), Florida Adm nistrative Code, provides: "Aware
of the inportance of nmintaining the respect and confi dence of
one's col | eagues, of students, of parents, and of other nenbers
of the comunity, the educator strives to achieve and sustain

t he hi ghest degree of ethical conduct."”

40. Rule 6B-1.006, Florida Adm nistrative Code, is the
entire Code of Professional Conduct for the Education Profession
in Florida, and consists of a nunber of provisions. The School
Board failed in its Adm nistrative Conplaint to identify which

of the several provisions of this rule defining the duty of a
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teacher toward his or her students that M. Fox allegedly
vi ol at ed.

41. A violation of a provision of the Code of Professiona
Conduct or the Code of Ethics is not alone a sufficient basis on
whi ch to inpose discipline on a teacher. Such a violation is,
however, a basis for discipline when it is charged that the
teacher commtted m sconduct in office. In Rule 6B-4.009(3),

Fl ori da Admi nistrative Code, "[misconduct in office is defined

as a violation of the Code of Ethics of the Education Profession
as adopted in Rule 6B-1.001, FAC, and the Principles of

Prof essi onal Conduct for the Education Profession in Florida as

adopted in Rule 6B-1.006, FAC, which is so serious as to inpair

the individual's effectiveness in the school system"™

42. M. Fox has not been charged anywhere in the
Adm ni strative Conplaint with having commtted m sconduct in
office, and, therefore, he cannot, as a matter of |aw, be found
to have violated Rules 6B-1.001(3) or 6B-1.006, Florida
Adm ni strative Code. Disciplinary action may be based only upon
those of fenses specifically alleged in the adm nistrative

conplaint. See Cottrill v. Departnent of |nsurance, 685 So. 2d

1371 (Fla. 1st DCA 1996); Delk v. Departnent of Professional

Regul ati on, 595 So. 2d 966, 967 (Fla. 5th DCA 1992); Kinney v.

Departnent of State, 501 So. 2d 129, 133 (Fla. 5th DCA 1987);

21



Hunter v. Departnment of Professional Reqgul ation, 458 So. 2d 842,

844 (Fla. 2d DCA 1984).
43. The School Board cited Rule 6B-4.009(6), Florida
Admi nistrative Code, as the third rule that M. Fox allegedly
violated by allegedly using inappropriate |anguage and mnaki ng
i nappropriate comments to students and parents.
Rul e 6B-4.009(6), Florida Adm nistrative Code, provides:
“"Moral turpitude is a crinme that is
evi denced by an act of baseness, vileness or
depravity in the private and social duties,
whi ch, according to the accepted standards
of the time a man owes to his or her fellow
man or to society in general, and the doing
of the act itself and not its prohibition by
statute fixes the noral turpitude.”
44, Section 231.36(4)(c), Florida Statutes (2000), quoted
above, provides as one basis for suspension of a teacher
enpl oyed under a continuing services contract "conviction of a
crime involving noral turpitude.” The School Board did not
allege in the Adm nistrative Conplaint, or submt any proof at
the final hearing, to establish that M. Fox has ever been
convicted of a crime, nmuch less a crinme involving noral

t ur pi t ude

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is RECOMWENDED t hat the School Board of Pal m Beach
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County, Florida, enter a final order rescinding the five-day
suspensi on of WIliam Fox and ordering that his salary for these
five days be paid.

DONE AND ENTERED this 20th day of My, 2002, in

Tal | ahassee, Leon County, Florida.

PATRI CIl A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 20th day of My, 2002.

ENDNOTES

" The parties stipulated at the final hearing that M. Fox
served his suspension from May 17 through May 23, 2001.

2 The time of the transfer is not established in the record.

3 Transcript at 17.

4 Transcript at 23.

M. Fox was not charged in either the Notice of Suspension
Wthout Pay or the Adm nistrative Conplaint with engaging in

i nappropriate actions in the classroom and no findings of fact
will be nade with respect to any allegedly inappropriate actions
of M. Fox.

Transcript at 21.

" Transcript at 34.
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8  Transcript at 35.

Transcript at 39.

07 Transcript at 37.

W Transcript at 42.

12 Transcript at 52.

13" Transcript at 53.

¥ Transcript at 67.

1 Transcript at 509.

18/ Transcript at 61.

7" Transcript at 62.

18/ B.W was "nmainstreanmed" into regular classes at the
begi nning of the school year but was placed in M. Fox's class
for enotionally handi capped students in Novenber 2001.

19 Transcript at 26.

20/ M. Johnson testified that he interviewed L.G, B.W"'s
not her, during his investigation. However, M. Johnson's
i nvestigation report does not contain a statenment that can
reasonably be attributed to L. G

21/ M. Fox's performance was rated acceptable in each category
and overall.

22/ The hearsay evi dence was adnitted pursuant to

Section 120.569(2)(g), Florida Statutes, and

Section 120.57(1)(c), Florida Statutes ("Hearsay evidence nay be
used for the purpose of suppl enenting or explaining other

evi dence, but it shall not be sufficient initself to support a
finding unless it would be adm ssible over objection in civil
actions."). Although the School Board established the
foundation for admtting into evidence the investigation file
conpiled by M. Johnson as a business record of the School

Board, the summaries of interviews included in the file
constitute hearsay that could not be admitted over objection in
a civil action.
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There is some question in the undersigned's mnd as to
whet her the hearsay evidence consisting of the statenents of
ot her students, as told to M. Smth, M. Rochon, and
M . Johnson, can properly be bootstrapped onto B.W's testinony
as sonehow "suppl ementi ng or explaining"” that testinony.
Nonet hel ess, the information in the interview summaries and in
the hearsay statenents included in the testinony of L.G,
M. Rochon, and M. Smith has been carefully evaluated with
respect to its "rational and persuasive force." Ehrhardt, C W,
Fl ori da Evi dence (2002 edition), Section 803.6c at p. 774.

23/ As noted in the Prelininary Statenent, this violation is

repeated in paragraph 10 of the Administrative Conplaint.

24/ M. Fox is also charged, in the alternative, with violation
of School Board Directive and Policy 3.27 and Article I1

Section M of the Collective Bargai ning Agreenent, which are in
evi dence as Petitioner's Exhibits 6 and 3, respectively. School
Board Policy 6Gx50-3. 27 does nothing nore, however, than set
forth the procedures that nust be followed in the suspension and
di sm ssal of enployees. Article Il, Section Mof the Collective
Bar gai ni ng Agreenent does nothing nore than set forth the
procedures to be followed in disciplining enployees, including
the inposition of progressive discipline.
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Alan M Aronson, Esquire

Pal m Beach County School Board

3318 Forest Hill Boul evard, Suite C-302
West Pal m Beach, Florida 33406

Lawence M Fuchs, Esquire

Fuchs & Jones, P.A

590 Royal Pal m Beach Boul evard
Royal Pal m Beach, Florida 33411

Dr. Arthur C Johnson, Superintendent
Pal m Beach County School Board

3340 Forest Hill Boul evard, C316

West Pal m Beach, Florida 33406-5869
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Charlie Crist, Comm ssioner
Depart ment of Educati on

The Capitol, Plaza Level 08

Tal | ahassee, Florida 32399-0400

James A. Robi nson, General Counsel
Depart nent of Education

The Capitol, Suite 1701

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recommended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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